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Custody Relocation Law in Pennsylvania:
Time To Revisit and Revise Gruberv.
Gruber
Judge Thomas A. James, Jr.*
Introduction

I.

Families have been moving from one location to another in our
country since colonial days.' The pace of relocation has accelerated with
the advent of modem transportation and communication systems.
Families have relocated within neighborhoods, within cities, and within
states, as well as to other states and to other countries. As the pace of
relocation has quickened, so has the dissolution of the traditional family:
mother, father, children. In 1998, 19,777,000 children under the age of
eighteen lived with only one'parent.2 Thus, it is not surprising that in the
last two decades of the twentieth century, a body of law and social
science research and opinion has developed to address whether it is in the
best interest of children to be separated geographically from one of their
parents.
This article will address the status of custody relocation law in
Pennsylvania, beginning with a review of Pennsylvania's first relocation
case, Gruber v. Gruber,3 followed by an analysis of the evolution of
Pennsylvania relocation law since Gruber. Ostensibly Gruber based its
decision on social science research. This paper will review the social
science research and opinion applicable to custody relocation law, and
demonstrate that Gruber relied on limited research and possibly flawed
social science in reaching its conclusion that the main focus in a custody
relocation case should be to inextricably link the best interest of children
to the best interest of the custodial parent. This article will review the
* Judge, Court of Common Pleas of the Twenty-Sixth Judicial District of
Pennsylvania. J.D., Dickinson School of Law, 1974.
1.

2.

M. FRIEDMAN, HISTORY OF AMERICAN LAW (2d ed. 1985).
U.S. Census Bureau, Current Population Reports-Marital Status and Living
LAURENCE

Arrangements tbl. A (1998), http://www.lib.msu.edu/foxre/currpop.html.
3. 583 A.2d 434 (Pa. Super. Ct. 1990).
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standards that other states have adopted dealing with custody relocation,
and the proposal set forth in the "Model Relocation Act." Finally, based
on all of this data, the article recommends that Pennsylvania's standard
for custody relocation law be revised. The standard should be a pure
"best interest of the child" standard, rather than a standard that focuses
on the best interest of the custodial parent.
II.

Pennsylvania's Seminal Relocation Case: Gruber v. Gruber

A.

The Gruber Case

In 1990 the Pennsylvania Superior Court first squarely addressed
the relocation issue in Gruber v. Gruber.4 Judge Beck framed the issue
in terms of "the standard to be applied by a trial court in determining
under what circumstances a parent who has primary physical custody
may relocate outside the jurisdiction of the court."5 The facts of Gruber
involved a divorced mother who wanted to relocate from Pennsylvania to
Illinois with the parties' three children: a four-year-old, a two-year-old,
and a newborn baby. Pursuant to a stipulated order, she had primary
physical custody of the children and the father had custody on alternate
weekends and numerous holidays. Father exercised his partial custody
regularly and contested the relocation. Mother indicated she wanted to
move because she was depressed and isolated. She lived near the
father's relatives in Pennsylvania and perceived animosity from them
and from the father, who allegedly shoved and hit her in front of the
children, precipitating a protection from abuse petition and stipulated
order. Her own family lived in Illinois.
The trial court heard the case on father's ne exeat petition contesting
relocation and mother's modification petition requesting a new order in
light of the proposed relocation. The trial court denied permission to
move the children and ordered that primary physical custody be
transferred to father if the mother did move. Mother appealed to the
Pennsylvania Superior Court. In establishing a standard for determining
when to allow the custodial parent to relocate, the Superior Court
("GruberCourt") stated:
Until now, our court has articulated a standard for resolving
"relocation" conflicts which states simply that the best interests of the
child govern the result. While we do not dispute that achieving "the
best interests of the child" remains the ultimate objective in resolving
4. Gruber, 583 A.2d 434. All of the following facts are taken from this opinion.
To date, the Pennsylvania Supreme Court has not squarely addressed the relocation issue.
5. Id.
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all child custody and related matters, we believe that the standard
to address, in
must be given more specific and
6 instructive content
particular, "relocation" disputes.
Without citing any social science research or any significant
caselaw, the Gruber Court concluded: "[I]n terms of the best interests of
the child, the primary physical custody family must be viewed as the
family central and most important to the child's best interest.",7 "In
determining the best interests of the child, we must, therefore, focus on
the primary custodial family." 8
The court then developed a standard that would accommodate the
conflicting interests of the custodial parent and the noncustodial parent,
and the state's interest in protecting the best interests of the children.
The court devised a three-pronged test in custody relocation cases to
determine if it is in the child's best interest for the custodial parent to
relocate:
[1.1 [T]he court must assess the potential advantages of the proposed
move and the likelihood that the move would substantially improve
the quality of life for the custodial parent and the children and is not
the result of a momentary whim on the part of the custodial
parent....
[2.] [T]he court must establish the integrity of the motives of both the
custodial parent and noncustodial parent in either seeking the move
or seeking to prevent it ....
['3
[3.] [T]he court must consider the availability of realistic, substitute
visitation arrangements, which will adequately foster an10 ongoing
relationship between the child and the non-custodial parent.
In addition to developing the relocation criteria, the court assigned
burdens of proof to each of the three prongs. First, the Gruber Court
placed the burden of proving that the move would significantly improve
6. Id.
at 437 (citations omitted) (citing Clapper v. Clapper, 578 A.2d 17 (Pa. Super.
Ct. 1990); Lozinak v. Lozinak, 569 A.2d 353 (Pa. Super. Ct. 1990)).
7. Id.at 438.

8. Id.
9. Some social scientists have researched and analyzed relocation designed to
interfere with the noncustodial parent's relationship with the child. For example, Ira
Daniel Turkat, Ph.D., identifies interference strategies and risk factors, and develops a

risk-factor analysis to deal with them in relocation cases. Dr. Turkat concludes that
"[p]arents who attempt to relocate as a way to interfere with the relationship between the
nonresidential parent and his or her offspring should not by permitted to do so. Too
much is at stake." Ira Daniel Turkat, Relocation as a Strategy To Interfere with the
Child-ParentRelationship, 11 AMER. J.FAM. LAW 39 (1996).
10. Gruber, 583 A.2d at 439-40.
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the quality of life of the children and the parent, on the custodial parent
who wants to move.11 Second, each party has the burden of proving the
integrity of his or her motives.' 2 Third, the court itself has to determine
whether substitute visitation is feasible. 13 "Sensitive case-by-case
balancing is required to ensure that all interests are treated as equitably as
possible.' 4 After applying the three-pronged test, the Superior Court
sustained the lower court in granting mother primary physical custody,
but reversed the relocation decision and permitted the mother to
relocate. 5
B.

The Evolution of Gruber

After the Gruberdecision, Pennsylvania courts adhered to the threepronged relocation standard. However, from 1990 though 2002, the
Pennsylvania relocation caselaw slowly evolved from a strict application
of the Gruber three-pronged test to a test that increasingly emphasizes
the "best interest of the children" rather than the best interest of the
custodial parent. From the beginning, the Superior Court acknowledged
that, in custody relocation cases, the "paramount concern" is the "best
interests of the children."' 6 Soon after the Gruber decision, the Superior
Court stated: "[W]e hasten to stress the polestar of our analysis in this
case, just as it was in Gruber
and a legion of prior cases, remains the best
17
interests of the child."'
However, courts continued to analyze each relocation case on the
basis that the best interests of the child are inextricably linked with the
interests of the primary custodian. In effect, the best interests of the
children are secondary. In Plowman v. Plowman,'8 the Superior Court
mandated a hearing on relocation within a reasonable time before the
relocation may be effected, but noted that the party who is the custodial
parent must first be decided. The court 9held that in relocation cases the
focus should be on the custodial parent.'
Later, in the 1999 decision Thomas v. Thomas, 20 the Superior Court
seemed to question the wisdom of focusing on the custodial parent rather
11.
12.
13.
14.
15.

Id.at 440.
Id.
Id.
Id.
Id. at 441-42.

16. Lambert v. Lambert, 598 A.2d 561, 565 (Pa. Super. Ct. 1991); see also
Guadagnino v. Montie, 646 A.2d 1257, 1259-60 (Pa. Super. Ct. 1994); White v. White,
650 A.2d 110, 112-13 (Pa. Super. Ct. 1994).
17. Lee v. Fontine, 594 A.2d 724, 726 (Pa. Super. Ct. 1991).
18. Plowman v. Plowman, 597 A.2d 701 (Pa. Super. Ct. 1991).
19. Id. at 706.
20. 739 A.2d 206 (Pa. Super. Ct. 1999).
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than on the best interests of the children. The Thomas court determined
that "the Gruber decision is not specifically limited to a primary physical
custody situation and may be applied in other situations, such as equal
shared custody, where it is appropriate to do so. ' '21 The court proceeded
to consider the Gruber factors to determine whether the change of
22
and relocation were ultimately in the children's best interest.
custody
However, the Thomas court said:
[W]e are reviewing a request for change of custody and relocation in
the context of an equal shared custody arrangement. As such,
Gruber's mandate that the court is to focus on the primaryphysical
custody family, and what is 'advantageous to the primary unit is

obviously in the best interests of the children,' is not applicable in
this case.

Although the concurring opinion agreed that a remand for a more
complete best interest analysis was required, the concurring judge stated:
I recognize that Mother was granted primary custody and the right to
relocate. However, the trial court arrived at this conclusion by
examining the benefits to Mother occasioned by the move. Nowhere
can I find an evaluation of the physical, intellectual, moral, and
spiritual well being of the children being served by primary custody
with Mother versus Father. Although the majority's remand would
require the trial court to make new findings with regard to the best
interests of the children, I would go further and require the trial court
to hold a full hearing directed
to whether primary custody should be
24
with Father or Mother.
The concurring judge further noted that, in a Gruber analysis, "I believe
that context requires an initial determination as to which parent is to be
the primary physical custodian of the child, before the court can delve
25
into the issue of the effect of that parent's relocation of the child.
However, the majority of the court did not go that far, thus implying that
"relocation" and "best interests of the child" should be related.26
In 2000, in a shared custody situation in which one party was
seeking to relocate, the Pennsylvania Superior Court reversed the trial
21. Id. at210.
22. Id.
23. Id. at 211-12 (emphasis added).
24. Id.at 215 (Ford Elliot, J., concurring).
25. Id. at 215-16 (Ford Elliot, J., concurring).
26. In 1998, a plurality of the court held that in a shared custody situation, where no
order awarding primary custody to either parent was in place prior to the mother's request
for relocation, the court was permitted to consider the Gruber factors, but was required to
analyze both of the then current family units. Beers v. Beers, 710 A.2d 1206, 1209 (Pa.
Super. Ct. 1998).
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court's decision that permitted relocation by the mother. The Superior
Court in McAlister v. McAlister2 7 said:
[W]hile the trial court acknowledged that the Gruber analysis is but a
part of the 'best interest of the children test, the trial court failed to
comprehensively examine the best interest of the children. The trial
court improperly limited its analysis to the Gruber factors,
improperly focused on Mother as primary custodial parent, and failed
28
to even consider the possibility of the children living with Father.
The concurring opinion elaborated: "I write separately because I believe
that applying the Gruber factors to a shared custody situation, according
to our court's holding in Thomas v. Thomas..., without
first awarding
' 29
one party primary physical custody, is impractical. ,
Since 1991, the Superior Court has continued to apply the best
interest standard and, where appropriate, to make the Grubertest part of
the "best interests" analysis. However, in the 2000 decision Zoccole v.
Zoccole,3 ° the Superior Court found that "a Gruber analysis is not
triggered in the case of a relocation within the same county, when the
same trial court would retain jurisdiction over the children." 31 "Rather,
in such a case, the court's analysis of the request should be based on the
best interest of the children on a case-by-case basis. 32 Furthermore, the
concurring opinion observed:
Inter-county moves fall somewhere between these two situations.
Grubermay be applied where the geographical distance is great, such
as a move from Pittsburgh to Philadelphia. However, when the move
is a short distance, as to a contiguous county, Gruber should not
apply and, again, the parent challenging the move should have the
burden to show that the move is not in the child's best interest. The
determination of whether to use a Gruber analysis should be within
the discretion of the trial court. A move to another county may
involve nothing more than moving across the street. Under such
circumstances, we cannot burden our family courts with the necessity
of prior approval of any relocation absent a showing by the noncustodial parent that
such a move will negatively affect the parent33
relationship.
child
Even though Gruber's three-pronged test for relocation has lasted
27.

747 A.2d 390, 393 (Pa. Super. Ct. 2000).

28. Id.
(citing Thomas, 739 A.2d at 213).
29. Id.
(Musmanno, J., concurring) (citation omitted).
30.

751 A.2d 248 (Pa. Super. Ct. 2000).

31. Id at251.
32. Id.
33. Id. at 252-53 & n.3 (Del Sole, J., concurring) (citing Beers v. Beers, 710 A.2d
1206 (Pa. Super. Ct. 1998); Perrott v. Perrott, 713 A.2d 666 (Pa. Super. Ct. 1998)).
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for over a decade, Pennsylvania courts have increasingly emphasized that
the bottom line is the "best interests of the children." 34 Yet, the courts
have continued to indicate that once primary custody is determined, the
Gruber criteria constitute the main decision-making focus and primary
custody should not be relitigated. "We think it is fundamental that the
best interests of the children cannot. .. be severedfrom the interests of
the mother with whom they live and upon whose mental well-being they
primarily depend.",35 Thus, the "best interests of the children" standard
is, in reality, of secondary concern in relocation cases. For practitioners
representing a potential "noncustodial" parent, it may be better practice
to seek a shared custody arrangement in every case where possible. This
approach could help avoid the Gruber relocation trap where agreeing to
the label of "primary custodian" could severely restrict the ability of the
involved noncustodial parent to contest relocation.
Yet, why shouldn't the "best interest" test be the only focus in every
custody case? In relocation cases, why shouldn't the "best interest" test
be the only test, with the Gruber standards used as guideposts in the
"best interest" analysis? A best interest analysis is particularly important
in cases where the so-called noncustodial parent actively participates in
the child's life, or where custody is not shared in name but is, essentially,
shared in fact. For example, the parents may live in close proximity to
each other. The noncustodial parent may have custody every other
weekend and an evening or two each week. That parent may be
integrally involved in the child's life as a coach or scout leader, and may
attend all school and extracurricular activities. If the custodial parent
wants to relocate, the focus should be on the best interest of the child, not
the best interest of the custodial parent.
III. Social Science and Custody Relocation
In 1990, the Gruber Court noted that "our research has failed to
reveal a consistent, universally accepted approach to the question of
when a custodial parent may relocate out-of-state over the objection of
the non-custodial parent. In fact, the opposite is true. Across the
country, applicable standards remain distressingly disparate., 36 The
court cited caselaw from various jurisdictions across the United States
but cited no social science research. In fact, Pennsylvania cases
following Gruber to the present have cited little social science research

34. See Ferdinand v. Ferdinand, 763 A.2d 820, 822 (Pa. Super. Ct. 2000); see also
Meyer-Liedtke v. Liedtke, 762 A.2d 1111, 1115 (Pa. Super. Ct. 2000); Richards v.
Hepfer, 764 A.2d 623, 626 (Pa. Super. Ct. 2000).
35. Gruber v. Gruber, 583 A.2d 434, 441 (Pa. Super. Ct. 1990) (emphasis added).
36. Id. at 437.
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to support their position that custody relocation issues will be decided by
making the "best interest" secondary if there is a court-ordered primary
custodian, regardless of all the facts in that particular case at the time of
the determination.37 In any event, the social science research that does
exist suggests that it is time to revisit and revise Gruber.
The use of social science in developing legal processes and
frameworks has been evolving for over a century in American law,
accelerating in the last half of the twentieth century. For example, social
science research has been integral in the development of trademark law,38
has helped to define "prevailing community standards" in obscenity
cases, 39 and has been used to establish damages in complicated class
action cases. 40 Further, courts have used social science information to
create legal principles and to defend or to revise existing laws.4' Social
science is currently playing a more crucial role in family law cases.
Specifically in custody cases, the use of social science has become
increasingly important.
Courts routinely appoint psychologists to
evaluate families and make recommendations for the court to consider in
determining what is in the best interest of children. This is particularly
true where families are apparently dysfunctional, where the parents are
hostile, and where the children are victims of their parents' anger and
inability to communicate with each other.
Some social scientists, particularly, Laurens Walker and John
Mohanhan, have proposed that social science plays a specific and
concrete role in the law. 42 Briefly, they note that social science is now
used to determine "adjudicative facts. 43 They also propose that certain
"social authority" has established and can establish facts that are likely to
37. Gancas v. Schultz, 683 A.2d 1207 (Pa. Super. Ct. 1996), is one of the very few
cases citing social science research in its analysis of a relocation case. Id. at 1212-13.
Yet, only one article is cited, and there is no comprehensive social science analysis. Id.
38. See, e.g., Zippo Mfg. Co. v. Rogers Imports, Inc., 216 F. Supp. 670 (S.D.N.Y.
1963) (providing survey evidence of product confusion).
39. See, e.g., United States v. Pryba, 678 F. Supp. 1225 (E.D. Va. 1988) (providing
survey evidence of "prevailing community standards").
40. See, e.g., In re Estate of Ferdinand E. Marcos Human Rights Litig., 910 F. Supp.
1460 (D. Haw. 1995) (using an aggregate procedure for determining compensatory
damages).
41. See, e.g., Brown v. Bd. of Educ., 347 U.S. 483 (1954) (using a social science
study to conclude factually that segregated schools have a detrimental effect on minority
children); see also, e.g., Furman v. Georgia, 408 U.S. 238 (1972) (suggesting that the
legislature should review statistical studies and social science evidence to determine the
efficacy of capital punishment).
42. Laurens Walker & John Monahan, Social Frameworks: A New Use of Social
Science in Law, 73 VA. L. REV. 559 (1987). See generally JOHN MONAHAN & LAURENS
WALKER, SOCIAL SCIENCE IN LAW: CASES AND MATERIALS (4th ed. 1998).
43. Walker & Monahan, supra note 41 (stating, as an example, survey evidence
proposed to establish "prevailing community standards" in obscenity cases).
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occur under certain circumstances and are admissible as substantive
law.'
These facts are "legislative facts" that would act as "social
authority," akin to caselaw precedent and/or legislative policy. When the
trier of the matter hears the case, the trier will view a "social framework"
developed from the precedent of social authority in relation to the
adjudicative facts as they emerge from the testimony and evidence of the
case. The social authority will allow for a consistent application of the
rule of law since it will be the foundation of authority for the particular
issue throughout the jurisdiction.
"The work of Monahan, Walker, and Saks[45] seems particularly
well suited to the family law area., 46 In the future, social science
principles may develop that family courts can cite as precedent in
custody cases. Principles may clearly emerge from the social sciences
that state whether separation of a child from one parent does or does not
adversely affect that child's well-being, whether it is in a child's best
interest to be removed from a chronically abusive parent, or whether it is
best for the child to have frequent contact with both parents. These
principles could be employed by parties and by the courts to address each
individual case in the same way that courts and litigants use principles of
law to provide guidance in individual cases.
Yet, what social authority has developed that would help illuminate
Pennsylvania relocation law? Alas, little to none. Although legislatures
and courts have created various rules and standards governing relocation
cases, and although various law reviews and family law journals have
opined about the best way to approach custody relocation cases, there is
little hard social science research to provide guidance. Part of the
problem is that, in custody relocation cases, there are so many variables.
Thus, creating "social authority" in such cases is very difficult.
Performing social science studies on the effects of relocating children in
the context of a divorce or separation must take into account many
factors, including the children's ages, maturity, inherent abilities, and
mental status; family support systems; varying degrees of involvement
by the noncustodial parent; the parent's propensity for violence or love
and concern; the distance of the relocation; and many others.
"Psychological research has yet to focus extensively on the impact of
relocation on children. Perhaps this is because relocation as an issue is
44. See sources cited supra note 42; see also, e.g., State v. Alger, 764 P.2d 119
(Idaho 1988) (using social authority in eyewitness identifications).
45. See Michael J. Saks, JudicialAttention to the Way the World Works, 75 IOWA L.
REV. 1011 (1990).
46. Steve Leben & Megan Moriarty, A Kansas Approach to CustodialParentMoveAway Cases, 37 WASHBURN L.J. 497, 529 (1998) (providing a summary of the concepts
of "social authority" and "social framework").
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relatively new, too infrequent to obtain a sufficient sample of cases, and,
of course, too geographically
widespread to make the study of these
7
feasible.,A
families
The fact that there has been a lack of hard social science data on
custody relocation cases has not stopped commentators from offering
varying opinions. The debate is largely sparked by two competing
positions. One school of thought claims that children are best served if
they see both parents frequently, and thus asserts that relocation rights
should be restricted. The other position claims that the custodial parent
should be able to relocate anytime, anywhere, regardless of the effect on
the children's relationship with the noncustodial parent.
A.

Liberal Relocation

In an early law review article on this subject, Janet Bulow and
Steven Gellman argued that courts should minimize discretion and
intervention in custody cases. 48 "[J]udicial discretion should be replaced
by a rule allowing the custodial parent to move whenever that parent so
desires absent a privately negotiated residence restriction.'9 Citing a
controversial 1973 theory,5 ° the authors stated that "the child's
psychological development may be enhanced where the custodial parent
has unquestioned authority over the raising of the child, unhindered by
the wishes of the noncustodial parent or the state. ' ,5 1 The authors
proposed:
The current approach to child removal cases, which effectively
permits a judicial veto of a decision by the custodial parent to move
with her child is in need of reform. In their effort to minimize the
impact of divorce on the children involved, the courts have
overstepped the proper limits on judicial intervention in family
matters. Courts should adopt standards, such as those proposed in
this note, which prohibit intervention in the custodial parent's
decision to move unless the custodial
parent agreed to a residence
52
restriction at the time of divorce.
The Bulow-Gellman article cited the views of Judith Wallerstein, an
early proponent of allowing unfettered relocation by the custodial parent.
47. Marion Gindes, The PsychologicalEffects of Relocationfor Children of Divorce,
10 J. AM. ACAD. MATRIM. LAW 119, 120 (1998) (citations omitted).
48. Janet Bulow & Steven Gellman, The Judicial Role in Post-Divorce Child
Relocation Controversies,35 STAN. L. REv. 949 (1983).
49. Id. at 950.
50.

JOSEPH GOLDSTEIN, ANNA FREUD & ALBERT J. SOLNIT, BEYOND THE BEST

INTEREST OF THE CHILD 38 (Free Press 1973).

51.
52.

Bulow & Gellman, supra note 48, at 953.
Id. at 973-74.
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In an article coauthored by Tony J. Tanke, Wallerstein and Tanke
submitted that "when a child is de facto in the primary residential or
physical custody of one parent, that parent should be able to relocate
with the child, except in unusual circumstances. 53
They further
proffered that
custody should not be revisited when relocation is proposed, except
in extraordinary circumstances when necessary to protect the child.
In the majority of instances, the child's best interest will favor the
move and a continued interest in maintaining a significant
relationship with the nonmoving parent will be addressed by ageappropriate modifications54 in the visitation schedule (e.g., school
holidays, vacations, etc.).
Interestingly, Wallerstein and Tanke acknowledged:
Relocation of children following divorce has not yet been studied on
a long-term or systematic bases. There is no published psychological
or social research that specifically addresses the issue of relocation.
Because divorced parents who wish to move reside in communities
that are scattered widely throughout the state and the nation, such a
study would be costly and difficult to conduct. In order to assess the
effect of the move on the child, it would be necessary to follow the
child over several years in order to observe his or her developmental
progress. 55
The authors argued that, since there is no social science research to
support the alternate position that frequency of contact with both parents
is important in a child's development, relocation is generally
appropriate.5 6 Without the benefit of hard social science studies, they
leapt to the conclusion that the custodial parent alone should determine
whether relocation is appropriate.
Similarly, Janet Bowermaster, who has written several articles on
the subject of custody relocation, recommended that "[w]e need to
spread the sacrifices of parenting more evenly between parents in order
to encourage more and better nurturing of our future generations., 57 "In

53.

Judith S. Wallerstein & Tony J. Tanke, To Move or Not To Move: Psychological

and Legal Considerations in the Relocation of Children Following Divorce, 30 FAM.

L.Q. 305, 318 (1996); see also Gary A. Debele, A Children's Rights Approach to
Relocation: A Meaningful Best Interests Standard, 10 J. AM. ACAD. MATRIM. LAw. 75
(1998) (citing little social science authority in support of his argument that a child's
opinion should be heavily considered in the relocation equation).
54. Wallerstein & Tanke, supra note 53, at 318.
55. Id.at 307-08.
56. Id.
57. Janet Bowermaster, Sympathizing with Solomon: ChoosingBetween Parentsin a
Mobile Society, 31 U. LOUISVILLE J. FAM. L. 791, 884 (1992).
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the context of relocation disputes, this means allowing custodial parents
to relocate with their children in good faith to pursue their best
opportunities and asking noncustodial parents to deal with the difficulties
of long distance visitation." 58 Like Wallerstein and Tanke, Bowermaster
cited no social science studies to support her conclusions. She cited
statutes and caselaw, but no social science to support her relocation
views.59
B.

RestrictedRelocation

The free, easy, and almost absolute discretion of custodial parents to
move is not without significant critics and criticisms. The available
social science evidence suggests that it is in the best interest of children
to have both parents actively involved in their lives. Although a 1988
study suggested that there was an "absence of effects of paternal
participation on children's well-being," the authors stated that there was
"weak evidence" for the popular assumption that children in disrupted
families will do better when they maintain frequent contact with their
fathers. 60 However, the authors admitted that they used "relatively crude
measures" and that their studies may have been compromised by other
variables, such as the low level of paternal contact in their sample.6 1 The
authors cautiously concluded:
[W]e do not advocate abandoning present efforts to involve
noncustodial fathers. No single analysis or data source can provide
an unqualified answer to the questions we raise, and firm conclusions
must await further evidence. It would be premature to conclude that
paternal contact has no or little influence. Our findings are a piece of
evidence-we think an important piece of evidence--that should be
considered with data from clinical sources in assessing
the effect of
62
pateral contact on children of divorced parents.
That same year, a three-year study by Marla Beth Isaacs, Ph.D.,
concluded that "stability in the visiting arrangement may be more
important for the child than frequency of the visits, at least if one looks at
58. Id.
59. See also Janet M. Bowermaster, Relocation Custody Disputes Involving
Domestic Violence, 46 U. KAN. L. REV. 433 (1998) (arguing that domestic violence
should be a significant factor in allowing relocation); Carol Bruch & Janet M.
Bowermaster, The Relocation of Children and Custodial Parents: Public Policy, Past
and Present,30 FAM. L.Q. 245, 303 (1996).
60. Frank F. Furstenberg, Jr., S. Philip Morgan & Paul D. Allison, Paternal
Participationand Children's Well-Being After Marital Dissolution, 52 AM. Soc. REV.
695, 699-700 (1987).

61. Id.
62. Id.
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a sample of visitation arrangements in which the visiting tends to be
more frequent than once a month., 63 However, the study cited
researchers who have underlined the importance of frequency of visits in
strengthening the parent-child bond.64
Moreover, a 2001 study by Marjorie Lindner Gunnoe and Sanford
L. Braver considered the effects of joint custody versus sole maternal
custody on the well-being of children and suggested that frequency of
contact between father and child was beneficial to the child.65 The
authors concluded that "families with joint custody had more frequent
father-child visitation, lower maternal satisfaction with custody
arrangements, more rapid maternal repartnering, and fewer child
adjustment problems. 6 6 They believed that there is a benefit of joint
custody because67 it "benefits fathers by facilitating continued contact with
their children.,
One of the deficiencies of the laissez-faire approach to allowing
custodial parents to move without considering all the circumstances is
that courts give little consideration to the potential detrimental effects of
relocation on children in general, let alone children of separated parents.
In 1993, a study published in the Journal of the American Medical
Association suggested that "frequent family relocation (approximately
five or six moves over the life of the child) was not associated with
learning disorders or delays in growth or development, but was
significantly associated with an increased risk of failing a grade and with
multiple, frequently occurring behavioral problems. 68 The study further
concluded:
A family move disrupts the routines, relationships, and attachments
that define the child's world. Almost everything outside the family
that is familiar is lost and changes. Even a short move, which may
allow the parents to maintain their network of supports and
relationships, may force the child to change schools and friends.
Thus the child has to develop new friendships and adjust to a new
curriculum and new teachers. A family move is especially stressful if
it is not wanted or if the family has limited means to deal with the
63. Marla Beth Isaacs, The Visitation Schedule and ChildAdjustment: A Three Year
Study, 27 FAM. PROC. 251, 255 (1988).
64. Id.at 251.
65. Marjorie Lindner Gunnoe & Sanford L. Braver, The Effects of Joint Legal
Custody on Mothers, Fathers, and Children Controllingfor Factors that Predispose a
Sole Maternal Versus Joint Legal Custody Award, 25 LAW & HUM. BEHAV. 25 (2001).
66. Id.
67. Id.at 35.
68. David Wood, Neal Halfon, Debra Scarlata, Paul Newacheck & Sharon Nessim,
Impact of Family Relocation of Children's Growth, Development, School Function, and
Behavior, 270 J. AM. MED. Ass'N 1334, 1337 (1993).
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move. 69
A 1995 study in the Psychology Journalof Human Behavior noted,
however, that research on the effects of relocation in general on families
and on the psychological adjustments of children and adolescents has
been limited. 70 In fact, "studies of the long-term effects of moving on
children are scarce and weakened by methodological flaws."7 '
Nevertheless, the authors concluded the following:
Research indicates that moving is a stressful life event which can
impair a child's development. The evidence to date reveals that the
risk of impairment to a child's psychosocial and educational
adjustment from a family move is mediated by the following factors:
negative parental attitude towards the move, especially by the
mother, moving due to familial disruption; distance of move; number
of moves; and multiple stressors. While relocation alone may not
result in behavioral and emotional problems, the stressful
circumstances that frequently accompany it (e.g., family disruption,
financial difficulties) can potentate its negative impact. A factor
which has been consistently associated with a child's adjustment is
the attitude of the caretaker towards moving. Research has found that
72
children mirror their parents' attitude and adjustment to the move.
Dr. Richard A. Warshak, a clinical and research psychologist and
clinical professor of psychology at the University of Texas Southwestern
Medical Center, has written a comprehensive monograph addressing
relocation from a social science viewpoint.73 Dr. Warshak is particularly
critical of Judith Wallerstein's analysis of relocation cases. He notes that
Wallerstein fails to discuss or address numerous social science studies
relevant to relocation, specifically:
* Studies in which a majority of children consistently complained about
the loss of contact with the noncustodial parent as the major drawback
of divorce.
* Studies in which predictable and frequent contact with a reasonably
well-adjusted and mature noncustodial father was linked,
69. Id.
70. Christiane Humke & Charles Schaefer, Relocation: A Review of the Effects of
Residential Mobility on Children and Adolescents, 32 PSYCHOL. J. HUM. BEHAV. 16
(1995). An adaptation of this article can be found in Richard A. Warshak, Social Science
and Children's Best Interests in Relocation Cases: Burgess Revisited, 34 FAM. L.Q. 83
(2000).
71. Id.at 23.
72. Id.
73. RICHARD A. WARSHAK, SOCIAL SCIENCE AND RELOCATION LITIGATION (Clinical
Psychology Assoc. 2000).
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particularly in boys, with better adjustment.
" Studies that revealed a strong link between frequency of contact
and children's adjustment, especially when the custodial mother
valued the father-child relationship.
" Studies showing that, when the relationship with the noncustodial
parent was positive, children with expanded and flexible visitation
were more satisfied, viewed the divorce less negatively, showed
higher self-esteem, and had fewer behavior problems.
* Studies that revealed that children and adolescents in joint physical
custody were more satisfied with their residential arrangement,
enjoyed the closeness of their relationship with their father, and
yearned less for their father than children in sole mother-custody
homes.
* An eleven-year follow-up report from a longitudinal study, linking
frequent visitation with fewer behavior problems and higher
academic achievement in adolescents, especially boys, when the
father was supportive and authoritative, had no marked problems
in adjustment, and the child witnessed little overt conflict between
parents.
* A study of elementary children that concluded: "Access to both
parents seemed to be the most protective factor, in that it was
associated with better academic adjustment." This study also
found: "Data revealed that noncustodial parents (mostly fathers)
were very influential in their children's development," and "[t]his
data also supports the interpretation that the more time a child
spends with the noncustodial parent the better the overall
adjustment of the child."
" An analysis of data from interviews with over nine hundred
parents, conducted by Jessica Pearson and Nancy Thoennes,
which found that regular visitation "was a compelling factor"
predicting children's adjustment.74
Dr. Warshak points out that "considering the large volume of
studies documenting the detrimental effects of a father's absence on his
children's moral, intellectual, and social development, the finding that
frequent contact keeps father[s] committed to their children is

74. Id.
at 32-34 (citations omitted).
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significant." 75 Although in some cases the child's relationship with the
remaining parent will not deteriorate with relocation, "the most likely
outcome of relocation is a reduction in the intensity and meaningfulness
of the relationship. 7 6
Similarly, social scientists Joan B. Kelly, Ph.D., and Michael E.
Lamb, Ph.D., jointly authored a research paper in the Family and
ConciliationCourts Review titled Using Child Development Research To
77
Make Appropriate Custody and Access Decisionsfor Young Children.

They researched and studied attachment processes, separation from
attachment figures, and the roles of mothers and fathers in promoting
children's adjustment to divorce and separation. They concluded:
As noted throughout this article, children are enriched by regular,
diverse,

and appropriate

interactions

with two

involved

and

emotionally supportive parents, and this is no less true of school-age
children as they journey toward adolescence. Regardless of who has
been the primary caretaker, therefore, children benefit from the
extensive contact with both parents78that fosters meaningful fatherchild and mother-child relationships.
In 1997, the Parental Cooperation Task Force was established by
the Minnesota Supreme Court to review Minnesota custody law. A
minority of the Task Force members found:
[M]oving a child to a different state, perhaps a different culture, with
a new home, new school, new friends, unfamiliar environment, new
teachers, or new place of worship may completely uproot a child and
have a very negative effect on their psyche. In addition, the child
may be tom from a parent to whom they may have a strong
attachment. Therefore, making the best intereststandardmandatory
in all removal cases places the focus on the children's needs instead
79
of on the wishes of the custodialparent.

So, despite its limitations, the available social science research
literature can serve valuable purposes in relocation disputes. "It can
direct the court's attention to factors relevant to the best interest of the
children. It can assist the court in making predictions about the likely
future outcome of any disposition. It can alert the court to biases and
75. Id. at 45.
76. Id. at 48.
77. Joan B. Kelly & Michael Lamb, Using Child Development Research To Make
Appropriate Custody and Access Decisions for Young Children, 38 FAM. &
CONCILIATION CTS. REV. 297 (2000).

78. Id. at 309.
79. Heather Crosby, The IrretrievableBreakdown of the Child: Minnesota's Move
Toward ParentingPlans, 21 HAMLINE J. PUB. L. & POL'Y 489, 537-38 (2000) (emphasis
added).
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stereotypes

that

should

not

influence

custody

decisions." 80

Pennsylvania's Gruber decision was not founded firmly on social
science research or any other significant empirical research. However,
the existing and evolving research relevant to relocation cases indicates
that relocation will normally affect the children, negatively or positively.
Therefore, each custody relocation situation should be analyzed on a
case-by-case basis. The controlling concern should not link the best
interest of the child to the best interest of the custodial parent. Rather,
the primary issue should be explicitly whether the move is in the best
interest of the child.
IV. Other Approaches to Relocation
A.

State Approaches

As the Gruber Court pointed out, the states vary greatly in their
approaches to custody relocation cases.81 For many years, the trend had
been in the direction of more and more restrictions on the ability of the
primary custodial parent to move with the child. This was the trend, that
is, until the groundbreaking and controversial holdings in the 1996
California case Burgess v. Burgess82 and the New York case Tropea v.
Tropea.83 These cases made national news because they reversed the
national more restrictive trend, and allowed custodial parents in two
previously highly restrictive states to move with their children.8 4 This
less restrictive trend appeared, in part, to be based on the Wallerstein
brief and her article on the same subject written with appellate lawyer
Tony J. Tanke. 5 Perhaps as a backlash to the article 87and to Burgess and
Tropea,86 caselaw from state to state has been erratic.
A Connecticut Law Review article notes that the majority view
favors the custodial parent's ability to relocate, while the minority view
80. WARSHAK, supra note 73, at 77.
81. Gruber v. Gruber, 583 A.2d 434, 437 (Pa. Super. Ct. 1990).
82. 913 P.2d 473 (Cal. 1996).
83. 665 N.E.2d 473 (N.Y. 1996); see Norma Levine Trusch, Relocation of Children
After Divorce: The Winds of Change, FAIR$HARE, April 1998, at 2, 3 (citing Burgess, 913
P.2d 473; Tropea, 665 N.E.2d 145).
84. Trusch, supra note 83, at 3.
85. Id. at 4 (citing Wallerstein & Tanke, supra note 53).
86. Actually, Tropea simply moved away from a very restrictive relocation approach
and said that relocation requests would be determined by consideration of all relevant
facts, with primary emphasis on the result that is most likely to best serve the interest of
the child. 665 N.E.2d 145. On the other hand, Burgess largely adopted the controversial
Wallerstein position of permitting the noncustodial parent to relocate unless the move is
designed to deprive the noncustodial parent of contact. 913 P.2d 473.
87. Trusch, supra note 83, at 4.

DICKINSON LAW REVIEW

[Vol. 107:1

favors the noncustodial parent's right to question relocation. 88 However,
the distinction is not that simple. A 1998 article in the Washburn Law
Journalbreaks the states' approaches down into four categories.8 9 First,
some states, such as Pennsylvania, follow the "real advantage" approach,
where the custodial parent must first demonstrate a real advantage to
herself and the children as a result of the move. 90 If this is demonstrated,
the court must consider the advantages and disadvantages of the move
and the integrity of the respective parties' motives.9 1 Second, some
states have a presumption in favor of the relocating parent. In order to
defeat this presumption, the opposing party must offer evidence that the
relocation is not in the best interest of the child and would endanger the
child's health and well-being, or that the relocation is intended to
interfere with visitation. 93 Third, certain states place the burden of
contesting relocation on the relocating parent to show not only that there
is a good reason for the move, but that the relocation is in the child's best
interest. In fact, South Carolina has a presumption against relocation,
while Louisiana has a statute that places the burden on the relocating
parent.96 Fourth, several states have held that the standard should simply
be what is in the best interests of the children and that no presumption or
particular burden applies.9 7
An article in the Journal of the Academy of Matrimonial Lawyers
breaks the states' relocation positions down into nine categories, which
differ from those outlined
above and tend to complicate any relocation
98
analysis even more:
1) Cases where the "exceptional circumstances" rule 99
restricting
examination.
interest"
"best
the
to
way
gave
relocation
2) Cases where the courts adopted a presumption in favor of a
custodial parent's right to relocate. 100
3) Cases where the child's best interest is bound up with the
88.

Kathryn E. Abare, Note, Protecting the New Family: Ireland v. Ireland and

Connecticut's CustodialParentRelocation Law, 32 CoNN. L. REv. 307, 309-13 (1999).

89. Leben & Moriarty, supra note 46, at 408.
90. Id. at 498-504.
91. Id.
92. Id. at 504-08.
93. Id. at 504.
94. Id. at 508-09.
95. Id. at 508 (citing Eckstein v. Eckstein, 410 S.E.2d 578 (S.C. Ct. App. 1991)).
96. Id. (citing LA. REV. STAT. ANN. § 355.13 (West Supp. 1998)).
97. Id at 509-12.
98. Edwin J. (Ted) Terry, Kristin K Proctor, P. Caren Phelan & Jenny Womack,
Relocation: Moving Forward,or Moving Backward?, 10 J. AM. ACAD. MATRIM. LAW.
167 (1998).
99. Id. at 169-74 (citing Tropea v. Tropea, 665 N.E.2d 145 (N.Y. 1996)).
100. Id. at 174-77 (citing Burgess v. Burgess, 913 P.2d 473 (Cal. 1996)).
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custodial parent's happiness.'Ol
4) Cases where the court focuses on the stability and continuity of
keeping custody with 2the relocating custodial parent, i.e., a kind
0
of best interests test. 1
and moves that pose a specific
5) Cases where only vindictive moves
10 3
serious threat are restrained.
6) Cases where relocation is allowed if the reason and motive for the
with a belief that it is in the best
move are well-intentioned
04
1
child.
the
of
interest
other things, the child would be endangered
7) Cases where, among
05
by the move.1
8) Cases where the noncustodial parent has the burden of showing
relocation to be against the child's best interest.' 0 Cases where
burden of showing relocation is in
the custodial parent has 0the
7
the child's best interests.1
The various state courts and legislatures have also developed a
myriad of structures establishing burdens of proof in relocation cases,
some favoring the custodial parent and some favoring the noncustodial
parent. For example, in New Jersey, once the custodial parent meets the
burden of proving a good-faith reason for the relocation, the burden
shifts to the noncustodial parent to show that the move is not in the best
interest of the child or that the custodial parent is moving to interfere
with the noncustodial parent's relationship with the child.'0 8 Florida
places the initial burden on the custodial parent to show that the move is
for a well-intentioned reason and is founded on a belief that the move is
best for the parent and in the child's best interest. 10 9 If that burden is
met, the noncustodial parent must prove that the move is not in the
child's best interest. 11° In Vermont, the noncustodial parent must show
that the best interest of the child would be undermined by such a move to
the extent that it would be necessary to transfer custody to the
noncustodial parent."' In Connecticut, the noncustodial parent has the
initial burden to prove that the move is not in the best interest of the
101. Id. at 178-80 (citing Stout v. Stout, 560 N.W.2d 903 (N.D. 1997)).
102. Id. at 180-84 (citing Vachone v. Pugliese, 931 P.2d 371 (Alaska 1996)).
103. Id. at 184-85 (citing Aaby v. Strange, 924 S.W.2d 623 (Tenn. 1999)).
104. Id. at 185-86 (citing Russenberger v. Russenberger, 669 So. 2d 1044 (Fla.
1966)).
105. Id. at 186-88 (citing In re Marriage of Francis, 919 P.2d 776 (Colo. 1996)).
106. Id. at 189-90 (citing Silbaugh v. Silbaugh, 543 S.W.2d 639 (Minn. 1996)).
107. Id. at 191-93 (citing In re Marriage of Smith, 665 N.E.2d 1209 (Ill. 1996)).
108. D'Onofrio v. D'Onofrio, 365 A.2d 27 (N.J. Super. Ct. Ch. Div. 1976), aff'd, 365
A.2d 716 (N.J. Super. Ct. App. Div. 1976).
109. Mize v. Mize, 621 So. 2d 417 (Fla. 1993).
110. Id.
111. Lane v. Shenck, 614 A.2d 786 (Vt. 1992).
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child, as long as the custodial parent was able to show that the move was
reasonably related to a legitimate purpose." 2
On the other hand, Maryland courts have held that the custodial
parent has the burden of showing that the relocation is in the best interest
of the child." 3 Virginia places a light initial burden on the noncustodial
parent to show that the move constitutes a material change of
circumstances, which the court said it normally does.' 1" Then the
custodial parent must prove that the move is in the best interest of the
child." 5
In sum:
All of the states, including Pennsylvania, start with the general rule
that the issue is - what course of action would be in the best interests
of the child? Some states leave the analysis there and look at each
case on a case-by-case basis. Other states adopt by statute factors to
consider when determining what is in the best interests of the child in
regards to allowing the child to be removed from the state or area.
Some states adopt case law factors to consider when answering the
question. Still other states, rather than articulate a set of specialized
factors, simply look to see if the move constitutes a substantial
change of circumstances that would affect the existing custody
arrangement. A change of residence is a presumed change of
circumstances
that warrants a review of custody arrangements in
116
some states.

B.

The Model Relocation Act: An Act Relating to the Relocation of the
PrincipalResidence of a Child

As early as 1994, legal commentators were calling for legislation to
address relocation cases. A California writer proposed a legislative
framework that "provides a set of rudimentary guidelines to assist the
court in resolving move away custody disputes in a uniform, predictable,
and flexible manner."" i7
In 1998, the American Academy of Matrimonial Lawyers

112. Ireland v. Ireland, 717 A.2d 676 (Conn. 1998); see Abare, supra note 88
(analyzing Ireland).
113. Domingues v. Johnson, 593 A.2d 1133 (Md. 1991).
114. Hughes v. Gentry, 443 S.E.2d 448 (Va. Ct. App. 1994).
115. Id.
116. Tabitha Sample & Teresa Reiger, Relocation Standards and Constitutional
Consideration, 10 J. AM. ACAD. MATRIM. LAW. 229, 229 (1998).
117. Kimberly K. Holtz, Comment, Move-Away Custody Disputes: The Implications
of Case-by-Case Analysis & the Need for Legislation, 35 SANTA CLARA L. REV. 319,
363-64 (1994).
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("Academy") proposed a Model Relocation Act ("Model Act").1"' The
Academy prepared the Model Act after researching the very substantial
literature and body of relocation law, as well as state caselaw and
statues. 119
Moreover, the Academy consulted with mental health
professionals and reviewed the research regarding the effect of divorce
and subsequent relocation on children. 120 The Academy also considered
the impact of the substantial increase in orders for joint physical or joint
legal custody.121 In a repeated theme, "the Academy found there is
limited empirical data on any of these vital subjects," that is, custody,
22
including joint custody, and divorce vis-A-vis relocation of children. 1
The Academy clearly states that the suggested model is not intended
to be a uniform act. 123 Instead, it specifically provides alternatives for
124
consideration by state legislatures considering the relocation issue.
Moreover, the Model Act is not intended to be a basis for federal
legislation since "family law issues are properly addressed by state
law."' 125 "[T]he proposed act is meant to serve as a template for those
jurisdictions desiring a statutory solution to the relocation quandary.'' 2 6
The Model Act proposes a procedural framework for considering
relocation cases, including notice 127 and hearing 128 requirements, before a
custodial parent may relocate with a child. Importantly, the Act
enumerates eight factors that courts should consider when hearing
relocation cases:
(1) the nature, quality, extent of involvement, and duration of the
child's relationship with the person proposing to relocate and with the
nonrelocating person, siblings, and other significant persons in the
child's life;
(2) the age, developmental stage, needs of the child, and likely impact
of relocation on the child' physical, educational and emotional
development, taking into consideration any special needs of the child;

118. American Academy of MatrimonialLawyers ProposedModel Relocation Act, An
Act Relating to the Relocation of the Primary Residence of a Child, 10 J. AM. ACAD.
MATRIM. LAW. 1 (1998).

119. Id. at 2.
120. Id.
121. Id.
122.

Id.

123.
124.
125.
126.

Id.
Id.
Id. at 2-3.
Id. at 2.

127.
128.

Id. §§ 201-07, at 6-13.
Id. §§ 403-03, at 16-17.
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(3) the feasibility of preserving the relationship between the
nonrelocating person and the child through suitable visitation
arrangements, considering the logistics and financial circumstances
of the parties;
(4) the child's preference, taking into consideration the age and
maturity of the child;
(5) whether the person seeking relocation has an established pattern
of conduct promoting or thwarting the nonrelocating person's
relationship with the child;
(6) whether the relocation will enhance the general quality of life for
both the custodial party seeking relocation and the child, including
but not limited to, financial or emotional benefit or educational
opportunity;
(7) the reasons each person seeks or opposes relocation; and
29
(8) any other factors affecting the best interest of the child. 1

Significantly, the Model Act gives each state the option of selecting
among three alternative burdens of proof: (1) "The relocating person has
the burden of proof that the proposed relocation is made in good faith
and in the best interest of the child" (the most restrictive burden). 130 (2)
"The non-relocating person has the burden of proof that the objection to
the proposed relocation is made in good faith and that relocation is not in
the best interest of the child" (the least restrictive burden).13 1 (3) "The
relocating person has the burden of proof that the proposed relocation is
made in good faith [and, if] that burden of proof is met, the burden shifts
to the non-relocating person to show the proposed relocation is not in the
best interest of the child" (the compromise burden). 132 In a somewhat
cynical but realistic observation, the Academy noted:
Finally, some might argue the controversy over the burden of proof is
more a hypothetical problem than a realistic hurdle, given the fact
that ultimately each alternative turns on an adjudication of the best
interest of the child. Thus, the burden of proof in practice may be
little more than a hypothetical legal concept. The trier of fact may
first decide the relocation issue based on an evaluation of the best
interest of the child and thereafter find whether the burden of proof
129.
130.
131.
132.

Id. § 405, at 18.
Id, § 407, at 20.
Id. at21.
Id.
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has been met. In short, relocation is extraordinarily subject to resultoriented analysis by the trier of fact, thereby perhaps making the
allocation of the burden of proof less relevant than it might first
appear. 133
Since the Model Act provides alternative approaches to relocation
in the various states, and since relocation is such an emotional issue to
many people, there is certainly no national consensus in one direction.
While California's Burgess v. Burgess represents a jurisdiction that
favors the custodial parent's right to move fairly easily, Louisiana, the
first state to adopt the Model Act and the more restrictive burden of
proof,134 has been seen by some as a "fathers' rights" state where
relocation is more restrictive.
When the Model Act was being drafted, the opinion of the entire
membership of the Academy was solicited. Most members generally
viewed relocating children with concern and reservations. Ninety-four
percent believed that restrictions should be placed on the ability of the
custodial parent to relocate with the child and eighty percent thought that
the original custody order should restrict further relocations.'
Sixtyfive percent believed that there should be no presumption favoring
relocation, whereas fifty-nine percent wanted no presumption opposed to
relocation. 136 Ninety-three percent supported the proposition that the
137
parent seeking relocation should have the burden of proof.
V.

Time To Go Beyond Gruberin Pennsylvania

A.

A Need To Revisit Gruber

After two decades of academic squabbling about relocation cases
and inconsistencies across the states, most courts and commentators are
increasingly emphasizing that the top line and the bottom line in
relocation cases is the best interests of the child. One commentator
noted:
Most states echo, in intent, the public policy of the state of Texas,
i.e.,... to assure that children.., have frequent and continuing
contact with parents who have shown the ability to act in the best
interest of the child, provide a stable environment for the child, and
133.

Id. at 21-22.

134. Pamela Coyle, A Parent'sMoving Checklist--Sell and Buy House, Call Mover,
Seek Court'sPermission, 84 A.B.A. J. 26, 26 (1998).
135. Barbara Ellen Handshu, The Making of a Model Relocation Act: A Committee
Member's Perspective, 10 J. Am. ACAD. MATRIM. LAW. 25, 27 (1998).
136. Id.
137. Id.
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[to] encourage parents to share in the rights and duties of raising their
138
child after the parents have separated or dissolved their marriage.
Similarly, the Pennsylvania legislature has declared that
it is the public policy of this Commonwealth, when in the best

interest of the child, to assure reasonable and continuing contact of
the child with both parents after a separation or dissolution of the
marriage and the sharing of the rights and responsibilities of child

rearing by both parents and continuing contact of the child or
children with grandparents when a parent is deceased, divorced, or
separated. 139
Pennsylvania courts should adhere to this policy of encouraging
continuing contact with both parents, particularly in difficult relocation
cases.
Although some states and commentators have leaned toward the
Wallerstein approach of essentially allowing the custodial parent to move
with the child at will, even those pundits have stressed the importance of
proceeding in a manner consistent with the best interests of the children.
For example, a New Mexico Law Review article states that "[t]he
approach advocated in this Article is based on protecting the child's
interests rather than parental rights.... The paramount interest of the
court in relocation cases must be the child. '' 140 In recognizing that
Burgess involved simple facts and a short distance move, a Golden Gate
University Law Review article concluded that the Burgess presumptions
should not be mechanically applied to cases with significantly different
inquires inherent in move-away cases.'14 "The courts must not lose sight
of the child's142best interests in an effort to promote judicial economy and
'
uniformity."
As indicated early in this article, Pennsylvania caselaw has given
increasingly greater emphasis to the best interest of the child in
relocation cases, yet still clings to Gruber's tenet that the child's best
interest is inextricably bound to the best interest of the primary
138. Norma Levine Trusch, A Panoramic View of Relocation, FAM. ADVOC., Fall
1997, at 18, 19 (quoting TEx. FAM. CODE ANN. § 153.001 (Vernon 1997)).
139. 23 PA. CONS. STAT. § 5301 (2002).
140.

Janet Leach Richards, Children'sRights v. Parent'sRights: A ProposedSolution

to the Custody Relocation Conundrum, 29 N.M. L. REV. 245, 286-87 (1999).
141. Jennifer Gould, Comment, California's Move-Away Law: Are Children Being
Hurt by JudicialPresumptions that Sweep Too Broadly?, 28 GOLDEN GATE U. L. REV.

527, 568 (1998).
142.

Id.

But see Ann M. Driscoll, Note, In Search of a Standard: The Relocation

Problem in New York, 26 HOFSTRA L. REV. 175, 214-15 (1997) (criticizing New York's
best interest approach to custody relocation and preferring, instead, a presumption in
favor of the custodial parent's right to move, rebuttable by the noncustodial parent
showing that the move would be harmful to the child).
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custodian. In one of the few commentaries on Pennsylvania's approach
to custody relocation, a 1994 Duquesne Law Review article properly
criticized the court's focus on the interest of the custodial parent. 143 This
approach
does not take into consideration the direct disadvantages to the child
which are associated with relocation to a distant locality away from
the noncustodial parent....
Placing too much emphasis on the
quality of life of the custodial parent in determining whether to
permit relocation undermines the plain statutory mandate to consider
the best interests of the child. 144
Contrary to the Wallerstein approach, there has been increasing
recognition by social scientists, courts, and legislatures that in many
cases the so-called noncustodial parents have and/or should have
significant and frequent contact with their children. Thus, custody
relocation cases are best served when they are free of presumptions and
reviewed on a case-by-case basis. The Journalof Juvenile Law indicated
that:
Now more than ever, America's children are facing the prospect of
growing up with only one parent in the home. Whatever the
circumstances may be, these children must cope with the potential
difficulties associated with this lifestyle: dealing with conflicts
between feuding parents, finding substitutes to fill the gaps left by the
nonresident parent; adjusting to a lower economic standard of living;
coping with the guilt and resentment divorce or abandonment has
caused. In response to this overwhelming burden we have placed on
our children, government has stepped in and continues to strive for
resolution that might ease the children's plight.
Despite government's good intentions, it has fallen short in many
areas of family law by failing to encourage the non-custodial father to
remain an integral part of his child's life. Under the guise of the best
interest test, legislatures have neglected what is truly in the best
interest of the child: having both parents able and willing to nurture,
support and love the child on a continuous basis. Courts continue to
issue custody judgments in quick unlearned stocks, without stressing
the importance of responsibility and duty that parents have toward the
child they have created. Further, the right of freedom of movement
of a custodial mother is far too often given priority over the natural

143. Frank G. Adams, Comment, Child Custody and Parental Relocations: Loving
Your Childrenfrom a Distance, 33 DUQ. L. REv. 143 (1994).

144.

Id. at 158.
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right of the child to be cared for and loved by both parents. 1

Citing limited social science research, a 1998 article in the Journal
of the American Academy of Matrimonial Lawyers, critical of the
Wallerstein approach, states that "the consensus among most mental
health professionals is that absent unusual circumstances, children are
better off if they have contact and good relationship with both
parents., 146 This social science article recognizes the complexity of the
variables in custody cases, but believes that "it is possible to extrapolate
from the existing research on geographic mobility and on variables
affecting the adjustment of children of divorce, as well as from clinical
experience, the factors most likely to affect children." 147 The author
concludes that relocation must be determined on a case-by-case basis,
that "a family systems perspective must be maintained,"
and that the
148
minimized.
be
must
child
the
on
impact
psychological
Without a doubt, the best interests of the child should be paramount
in relocation cases. In a study in which he proposes a system for
"relocation risk assessment" for child custody evaluations, William G.
Austin, Ph.D., acknowledges that change may be inevitable or even
reasonable, but he cautions:
The goals of child custody relocation determinations would seem to
be to promote the best interests of the child and reduce the potential
for harm so the child's development can follow a reasonably normal
path. Social realities dictate that residential parents will be attracted
by opportunities that require geographical mobility. Courts respect
this desire, but social policy would seem to also require an attempt to
reduce uncertainty facing the child and promote stability in all childparent relationships, not just the dyadic family unit of child and
residential parent. While children are malleable in the face of
change, they are not always resilient. Care should be taken to
carefully scrutinize the wisdom of parental relocations since the
threat to the child due to the transition of relocation is a "turning
point in the life of the child" and potentially more traumatizing than
the parental divorce. 149
For the last decade, the courts have avoided viewing relocation as a
145.

Jacqueline Pons-Bunney, Non-Custodial Fathers' Rights: State's Lack of

Incentivesfor the FatherTo Remain in the Child's Life, 19 J. Juv. L. 212, 233-34 (1998).
146. Gindes, supra note 47, at 132.
147. Id. at 144.
148. Id. at 147.
149. William G. Austin, Relocation Law and the Threshold of Harm: Integrating
Legal and Behavioral Perspectives, 34 FAM. L.Q. 63, 82 (2000). William G. Austin,

Ph.D., has proposed a "relocation risk assessment" for child custody evaluations to aid
the child custody evaluator and assist courts in decision making. Id.
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substantial change of circumstances, which demands review by a court to
determine what is in the child's best interests in these new circumstances.
"The fiction that a major relocation of a custodian and its ramifications
on a child is not a significant change in circumstances (the position of
some courts) is absurd."'' 50 As one author pointed out:
Those who oppose the application of custody standards in relocation
cases seem to overlook the fact that a move is almost always a
significant change in circumstances for a child in a post-divorce
family. Not only is the child moved from a familiar neighborhood,
school, and peer community, she is also moved far away from a
parent who has played an integral role in her life. Thus, while there
is a strong interest in maintaining the relationship between custodial
parent and child, reviewing custody does not necessarily have to
impede this interest and may be one of the best ways to examine
relocation. 151
It is not necessarily uncommon to change the custodial parent in
relocation cases, but one author notes:
[C]ourts often essentially "blackmail" a custodial parent by ordering
them to stay in the area or, in the alternative, relinquish custody to the
noncustodial parent. This type of order is not the type proposed by
this Note. Rather, the change in custody proceeding proposed here
would cure such problems. If a contingent order is made by a court,
it will only be upon a finding that the noncustodial parent is a fit
parent and that the change in circumstances created by the move
would not benefit the child. Thus, rather than "blackmailing" the
custodial parent, the court provides a viable alternative for the
child.152

"[R]elocation should be considered a custody issue in which households
are reexamined in light of the new, changed circumstances of a move.
While often the custodial parent should be allowed to move with the
child, courts should carefully examine both households when the issue
53
arises."'
B.

Recommendationsfor Revising Gruber
Pennsylvania has lived with the Gruber guidelines for over a

150.

Cheryl S. Karner, Relocation: What Ought To Be, FAM. ADvoc., Fall 1997, at

12, 14.
151. Caroline Ritchie Heil, Relocation Cases As Change in Custody Proceedings:
"JudicialBlacknail" or Competing Interests Reconciled?, 51 S.C. L. REv. 885, 896

(2000).
152. Id.(footnote omitted).
153. Id. at911.
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decade. Gruber's "three-pronged/best interest of the custodial parent"
analysis has, at best, a chilling effect on what is the crux of the matter,
that is, what is in the best interest of the child under new circumstances.
Is it best for the child to be moved far away from an actively involved
"noncustodial" parent who sees the child weekly, goes to school events
regularly, and where there is a strong family network? Is it best for the
child to stay close to an abusive noncustodial parent who is not actively
involved with the child on a regular basis? 54 A multitude of permeations
of custody scenarios mandate review on a case-by-care basis to
determine what is in the best interests of the child.
Pennsylvania should invoke Occam's razor and strive to simplify
the analysis of custody relocation cases. First, the legislature should
study the relocation issue in light of the evolving body of available social
science data. The goal of the legislature should be to pass legislation that
would provide a framework for the courts to analyze and decide custody
relocation cases. The legislation should be simple, along the lines of the
Model Act. 155 The legislation should incorporate a philosophy that
encourages involvement of both parents with their children, and
discourages relocation unless it is clearly in the best interest of the child.
Mediation should be encouraged. At the same time, the legislature
should recognize that there may be circumstances when it is reasonable
for a custodial parent to relocate, as well as situations where it may be in
the child's best interest to condone the move.' 56 Each relocation case
should involve a reexamination of the custody situation to determine
what is in the child's best interest under the new circumstances.
In the meantime, Pennsylvania courts should reconsider Gruber in
light of the social science research and the body of law that has
developed since 1990. Any analysis of custody relocation should be
concerned primarily with what is in the best interest of the child under
the new circumstances.
Relocation should be viewed in light of
expanded criteria akin to the eight "best interest" criteria of the Model
Act. The final determination should not be based on what is in the
interest of the custodial parent. The custodial parent who wants to
relocate should have the burden of proving that the move is in the best
interest of the child under the new circumstances.
154. See, e.g., Burkholder v. Burkholder, 790 A.2d 1053 (Pa. Super. Ct. 2002)
(allowing a custodial parent to relocate from Pennsylvania to Florida where, among other
facts, the noncustodial parent was significantly abusive).
155. There are several other suggested relocation analytical methods that
Pennsylvania should consider. See, e.g., Sondra Miller, Whatever Happenedto the 'Best
Interest Analysis in New York Relocation Cases?, 15 PAcE L. REV. 339 (1995)
(suggesting a simple best interest test without presumptions and with the party seeking to
relocate having the initial burden of proof).
156. Austin, supranote 149, at 70.
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VI. Conclusion
Custody relocation cases are difficult to resolve amicably.
Emotions are intense, but, more importantly, stakes for the children are
high. Facts and psychological issues are tremendously complicated.
Social science certainly cannot provide a formulaic approach to these
cases. Neither can, nor should, the courts invoke rules that further
Taking a child away from his or her
complicate the analysis.
comfortable environment, from an involved "noncustodial" parent's
frequent contact and loving care is serious business. Pennsylvania
should call upon the trial courts to use common sense and get back to
Pennsylvania courts and the Pennsylvania
"best interest" basics.
legislature should demand a complete "best interest" analysis by the trial
courts and should settle for nothing less.

